STATE OF CALIFORNIA Arnold Schwarzenegger, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
OFFICE OF THE DIRECTOR .

455 Golden Gate Avenue, Tenth Floor

San Francisco, CA 94102

(415) 703-5050

To All Interested Parties:

Re:  Public Works Case Nos. 2004-023 and 2003-046
Richmond-San Rafael Bridge/Benicia-Martinez Bridge/San Francisco-Oakland Bay
Bridge - California Department of Transportation; West Mission Bay Drive Bridge
Retrofit Project - City of San Diego

By order of the Alameda County Superior Court in Internatzonal Organization of Masters Mates,
and Pilots v. Rea, et al., Case No. RG 06256337: -

“Portions of Acting Director John M. Rea’s January 23, 2006, determination re Public Works Case

No. 2004-023, Prevailing Wage Rates Richmond-San Rafael Bridge/Benicia-Martinez Bridge/San

- ‘Francisco-Oakland Bay Bridge, California Department of Transportation and July 31, 2006,

Decision on Administrative Appeal re Public Works Case No. 2004-023, Richmond-San Rafael
Bridge/Benicia-Martinez Bridge/San Francisco-Oakland Bay Bridge, have been ordered rescinded
and declared invalid. The following revised Determination and/or Decision on Administrative
Appeal comply with the Court’s order and replace any and all prior versions of the Determ1nat1on
and/or Decision on Administrative Appeal.”



_ San Francisco, CA 94102

STATE OF CALIFORNIA . . Arnold Schwarzenegger, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
OFFICE OF THE DIRECTOR
455 Golden Gate Avenue, Tenth Floor

(415} 703-5050
January 23, 2006 . .

Bruce Behrens,. Chief Counsel

Department of Transportation

Business, Transportation & Housing Agency
Attn: Legal Division - M.S. 57

1120 N Street

Sacramento, CA 95814 1438

Edgar Patino, Labor Compliance'Officer :
City of San Diego '
600 B Street, Suite 600

San Dlego, CA 92101.

Re: Public Works Case No. 2004-023

- Prevailing Wage Rates - :
Richmond-San Rafael Bridge/Benicia-Martinez Bxridge/
San Franciscé-Oakland Bay, Bridge
California Department of Transportation

Public¢ Works Case No. 2003-046
Public Works Coverage

West Mission Bay .Drive Brldge Retroflt Progect
City of San Dlego '

Deai Messrs. Behrens and Patino:

. This constitutes the determination of the Director of .Industrial

Relations (“DIR” or “Department”) regarding the above-referenced
projects, which involve the issues of both public works coverage

of towboat operator* work under California’e Prevalllng Wage Law

(“CEWLY) as well as the appl:.cabll:.ty and rates of prevailing
wages for the work. This determination £finds that, -although
certain towboat operator work is deemed to -be public work,
prevailing wages are not required to be paid on the -above-

_referenced projects both becaiige the March 28, 2002, letter by '
former -Director Chuck Cake was not a public works : coverage

determination and there were no prevailing wade rates in effect at

the time of the bid advertisement dates for any of the progects at

issue.

1 While the interested parties have zeferred to this work and 'the vehicles

involved 1n it. by various titles, herein we generally use the term “towboat
operatoxr.” : : ’
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Factual Background

On January 23, 1998, DIR Dirxector 'John Dunhcan issued a public
works coverage determination that found that, except for hauling
of materials originating from an adjacent source dedicated to .the
public works site, or where the .materials are immediately
- incorporated inté the public work site, towboat operator work
performed in relation to a public works outfall project bid by the
city of San Diego was not deemed to be public work requiring the
payment of prevailing wages. PW 97-011, Towboat Operators, Point
Loma Rebalasting Outfall Project, South Bay Ocean Outfall Contract,
No. 3, City of BSan Diego [(January 23, 1998) - (“Point Loma
Decision”) . The project there included the construction of a
sewage pipe laid fron shore onto the seabed, secured in part with
rock. ~ The  rock was transported from a dedicated, on-shore,
stockpile sgite created specifically for the project. to the
construction site up to 22 miles into the ocean. The workers as
‘to whom the public works coverage issue arose transported by
towboat the materials from the -dedicated site to the construction
site. The towboat operators picked up the materials from the
dedicated 'site on pre-loaded barges and hauled the barges to the
site, where they were left for later incorpdration into the
construction site. The Point Loma Decision analyzed the facts of -
.that case under 0O.G. Sansone Company v. Dept. of Transportation -
(1976) 55 -Cal.App.3d 434, 127 Cal.Rptr. 799, the leading
California case to address prevailing wage obligations for the on-
"hauling of materials to a public works gite. Until now, the Point
Loma Decigion was the omnly determination to have addressed the

. public works coverage status -of material hauling by towboat
operators.: o ' : .

On March 13, 1998, Dorothy Vuksich, Chief of the Division of Labor
Statistics and Research (“DLSR”) sent a copy of thé Point Loma
Decigion to CalTrans in response to its December 10, 18597, request
for a rate of pay determination concerning its seismic retrofit of
the San Mateo Bridge. Vuksich’s letter stated:

..[Iln your case, there is a question as to
whether the marine workers - are engaged in
construction. According to information provided
in your letter, it appears that the workers and
their vessels are respongible for transporting
personnel, - supplies, and equipment for the
project. Consistent with a recent Decision on’
Administrative Appeal, it was determined that
“The prevailing wage laws cover construction
activity not maritime activity.” Therefore, .if
the work imnvolves only the transport of personnel
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and supplies, it could be construed as a water
taxli’ operation ' and would be exempt from
prevailing wages, .However, if the work of the
crew involves any work on the public works site,
prevailing wages may be required.. (Footnote and
internal citation omitted.)

Vuksich’s letter also- advised CalTrans that it couid seek a.f

»formal coverage determipation” if it thought it necessary:

The Point TLoma Decision was designated as precedential in

December, 1998, but de-designated approximately six nwnths later
by a. subsequent Admlnlstratlon

Between April, 1998, and December, 2001, CaiTrsns advertised for

bid several bridge retrofit projects utlllzlng towboat operators.

The parties to the present CalTrans determination appear to agree
that the work included hauling of material, equipment, and
construction workers to the job sites and that: at least some of
this hauling was from dedicated sites:. They ‘also appear to agree
that the towboat operators ‘hauled barges from the project sites to
be reloaded at both commercial and dedicated yards. In its
correspondence of June 28, 2005, ‘and July 25, 2005, CalTrans
asserts that ‘the primary function of the towboat work was the
transportation of equlpment, congtruction materials and personnel,

and that the work is identical to .-the work performed by the .

towboat- operators in the Point Loma Decision, and .that no

- construction activity or loadlng work was performed by the towboalt
_operators

The International Organizétion of Magters, Mates . and Pilots
{(*MMP”) c¢laims that the towboat. work involved -both hauling and on-

'site work, which consists of moving materials to the bridge site

and as91st1ng barges in the performance of their work. MMP also
asserts that the towboat .operators. loaded ‘'and unloaded . the
towboats and, to a lesser extent,.the barges themselves, to move
equipment and personnel to. the ]ob ‘gite.  According to MMP, when
materials were 1nvolved the towboat operators moved the barges

onto and around the project sites or brought the barges to be

reloaded at a cdommercial or dedicated yard, depending on. the
materials dinvolved. It is clear that towboat operators
transported wet cement -and other materials from dedicated as well

ag commercial yards.

MMP doeg not claim the towboat operetors operated ‘dredgers ox
incorporated material into the projects, though they do-'claim that

.most of the material transported was immediately incorporated into

the bridge projects, at least by other workers. MMP and CalTrans
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appear to agree that a contractor towed concrete sections of the
bridge from a dedicated source in Stockton to the bridge projects.

‘On- February 1, 2002, Local 3, -International Union of Operating
‘Engineers (“Operating Engineers”) submitted. a letter to DIR

Director Chuck Cake requesting a project determination and
prevailing wage rateg for towbcat operators on the "CalTrans
retrofit projects. 1In response, on March 28; 2002, Cake issued a
rate of pay determination that the Dredge Tender/Deckhand rate of

~pay .was the prevailing wage rate (“Cake Letter”.) This rate of

pay determination was not sent to any awardlng body and was never
published as a general prevalllng wage determlnatlon.

The Cake Letter and another authored.by Cake on September 19,
2002, -to CalTrans stated that the rate applied to projects already
underway as well as to new projects. The September 13, 2002,
letter by Cake -also stated that neither a public works coverage

determination" nor .a petltlon of the rate of pay determlnatlons had
been submitted:

To date this Departﬁent has not received,a request for
a coverage decision on this project for work involving
“construction work ‘boats.” In addition, the  rates
issued for the above project have not been petltloned

However, the Department of Industrial Reldtions through
the .Division of Labor Statistics and Research has
issued a - Type of Work/Rate of Pay decision for
“construction work boats” on this project {(see enclosed
letter.. addressed to Donald R. Doser, Operating
Engineers Local Union No. 3, dated March 28, 2002).

On September 25, 2002, .Cake advised the Operating Engineers that
the classifications of Licensed Construction Boat Operator, ©On-

site, and Unlicensed Construction Boat Worker, On- gsite, would

replace the Dredge Tender/Deckhand clagsification for towboat work
bid after September 1, ~2002. On August 22, 2002, effective
September 1, 2002, the Department ‘published these new

classifications in its general prevalllng wage determinations as

the first rates ever published for towboat work.?

r

2 oOther maritime construction work involving towboats occurred from time to

time' in and on the.shore ‘of the San Francisco and San Diego bays, and some was -~

- nndoubtedly peérformed by towboat operatorxs subject to a collective bargaining

agreement Nevertheless, no agreement .had ever been provided to the Department
for review for publication in the General Prevailing Wage Determinations. In
fact, as of this date, despite requests by the DLSR, no union representing the

towbhoat operators has submitted a collective bargaining. agreement Ifor
consideration. : . . .
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On August 15, 2002, the City of 'San Diego (“San Diego”) advertised
for bid the retrofit of the West Mission Bay Drive -Bridge. On
April 1, 2003, San Diego requested from the Department a survey

for prevalllng wage rates for towboat operators.. .In its letter,

San Diego stated ‘that. the towboat work performed on the :its
project consisted of operating a tugboat to move barges; carrying
loads of material; assisting ships to mové in and out of- the
harbors and throigh dangerous and difficdult waterways; maneuvering
barges around bridges ‘and in tight spaces with precision;
controlling the tugboat 'to tow and push ships; assisting in

docking ships; maintaining and refueling the tug; directing the

work of the. tug’s crew;  ensuring the safety of the tug and- its
crew; optional fighting of fire or oil pollution at sea; placement

of buoys to mark hazards at sea; salvage work; .and rescus
operations. o : ' '

On Mafy‘ 6, 2003, Director Cake sent to San Diego prevailing wage
rates for the Dredge Tender/Deckhand classification, which were

the classifications Cake had told Operating Engineers 'were

applicable for work performed pr:Lor to September 1, 2002.  In a

follow-up letter of October 3, 2003, San -Diego asserted that,

because the towboat work on the West Mission Bay project was
“eggentially identical” to the work performed in the Point Loma
Decigion, under that decision and ©. G. Sansone Co., supra, the

San- Diego project towboat work would not be public work for which

‘prevalllng wages were requ,lred

Oon May 31, 2004, CalTrans requested the DIR to reconsider or
withdraw Ccake’s March 28, 2002, Dredge Tender/Deckhand rate of pay

projects should not reguire the payment of prevailing wages

‘determination. It argued that the towboat work on its bridge -

because there was no publ:Lc works .coverage determination finding

the work to be covered prior -to the Cake March 28, 2002, rate of
pay determlnatlon

MMP responded to -CalTrans’ May 31, 2004, request concerning the
CalTrans bridge pro:;ects, claiming that the towboat operator work
is public work and that the Cake decision is a public works
coverage determination effective as to all projects. MMP also

‘argued that CalTrans should be -equitably estopped from.receiving

any reconslderation of the March 28, 2002, Cake rvate of pay
determination because .it was dilatory in waiting more than two
yvears to- file its “appeal” of the determination. MMP ‘demanded

that CalTrans make payments retroactive to 'the beginning of each

of its bridge retrofit projects.

Westar Marine Service (“Westar”), the. employer of the towboat
operdtors on the CalTrans projects, has filed. two “agppeals” from
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the March 28, 2002, Cake rate of pay determination} one on
February 4, 2003, and another on July 27, 2004.® They are treated
herein as a single appeal.’ . ' ‘

Discussion

I.  Public Works Coverage Determinations And General Prevailing
Wage Determinations.

While no project or work reguires Departmént pre-clearance of its

_status as a public work, the Director of DIR has the authority to
‘issue public works coverage determinations “to deterwmine coverage

under the prevailing wage laws regardlng either a specific project
or type of work to be performed which that interested party
believes. may be subject to or excluded from coverage as a public,
works under the Labor Code.” . California Code of Regulations

-(“CCR”), title 8, section 16001(a). The Director’s authority is

“plenary.” -Iusardi Constructlon Company v. Aubry (1992) 1 Cal.4th
976, 4. Cal.Rptxr.2d '837.

Under Government Code .section 11425.60, the. Director may.designate

g. “precedential” public works coverage determinations that the
Department expects its advice 'and  enforcement arms to rely on and
that serve as notice to the regulated public of their prevailing
wage liabilities.  The compendium of precedential. public works

. coverage determinations wmway be found on the DIR website at .

http: //WWW dir.ca. gov/DLSR/PrecedentlalDate htm.

. A separate and distinct authorlty of the Dlrector is the issuance

of general prevailihg wage determinations under Labo¥r Codé section
1770.* -The general prevailing wage determinations are issued by’
craft; classification or type of work and ‘published on the
Department’s ‘website at http://www.dir.ca.gov/DLSR/PWD/index.htm.
To determine prevailing wages, the Director considers rates
established by collective bargaining = agreements and rates

predetermined for federal public works. Lab. Code § 1773.°

- ® Weststar paid the higher Operating Engineers wage on some of the ‘work ‘related

to .the Richmond-San Rafael project to avoid a work stoppage. CalTrans -claims.
that it authorized the additional wage payments because it feared a job action
would unreasonably delay completion of ‘the project, adversely affecting the
traveling public. Letter from Behreris to Holton/O'Mara, June 28, 2005.

* All further statutory references are to the Labor Code unless otherw1se
specified.

$ See also €alifornia Code of Regulations, title 8, sectiom 1620¢; Independent’
Roofing Contractors v. Department of Indugtrial Relations (1994} 23 Cal.App.4th

345, 28 Cal.Rptr.2d 550; California Siurry Seal 'Association v. DIR (2002) 98
Cal.dpp.4th 651, 121 Cal.Rptr.2d 38.
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‘Because of the st'atiltory defiﬁition of prevailing wages as a

*modal” rate, the resulting rates are, as here, most -frequently
derived .from union agreements in the area. Lab. Code § 1773.9.
The Director’s rate of pay in effect at the time of an awardlng

-body s call for bids controls for the life of the project.®

Under ' Section 1773.6, “[ilf during any quarterly period the

Director of Industrial Relations shall determine that there has

been a change in any prevalling rate of per diem wages ‘in any
locality he shall make such change available to the awarding body
and hie determination shall be final. -Such determination by the

Director of Industrial Relations shall not be effective as to any

contract for which the notice to bidders has been published.”

These rules exist so that awarding bodies and competing bidders
can estimate labor costs and enjoy pre-bid .certainty.

‘Metropolitan Water District wvs. Whitsett. (13932) 215 Cal. 400..

Under section 1773.4, parties . enumerated therein may timely
petition the. Director to review a prevailing -wage ' rate
determination on the ground that it has not been  determined in
accordance with section 1773. In the event there is a type of
work with no available rate,. the awarding body can reguest with

' supporting evidence a “special determination.” 8 CCR § 16202.

There ‘is a general obligation for “the representatives of any

craft .. needed to execute contracts .. .[to] file with the.

Department of Industrial Relations  fully executed copies of the
collective bargaining agreements ..,” (section 1773.1(e}l, earlier
codified as '1773.1 (second paragraph)) so as “[tlo enable the

Director to ascertain and consider the applicable rates .. when
~making prevailing wage determinations...” 8 CCR-§. 16200 (a) (1) (A) .

II. Publlc Works Coverage Of Towboat ' Operator Work

Section 1720(a) (1) states in relevant part: As used in this
chapter, “public works” means: (1) Construction, alteration,

demolition, installation, or repair work done undexr contract and.

paid for in whole or in part out of public funds.  Section 1772
states: “[wlorkers employed by contractors or subcontractorsg in
the execution of any contract for public works are deemed to be
employed upon public work 7  Sections 1771 and 1774 have similar
requ:.rements. ' S . :

¢ fThe prevailing wage rates derived .from unioh collective bargaining
agreements, which have a.schedule of certain future -increases at set dates,
will incorporxate those predetermined obligations so that the prevailing wage
rates aré not static on jobs; such as the ones at issue h.ere:r.n, wh:.ch span many
years See Liab: Code § 1773. 9(c)
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Clearly, the larger bridge projects undertaken by CalTrans.and San

.Diego are public ~works in  that they are, publicly  funded

construction done under contract. ' A determination whether the
towboat operators working in relation to these projects are deemed
to be employed upon public work turns on whether, -under sections
1771, 1772, and/oxr- 1774, they are employed by. contractors oxr
subcontractors in the execution of any contract for public works

©.@G. Sansone Company, supra, the leading - California case to

address prevailing wage . obligations -for the .on-hauling of

" materials to a public works gite, construes the meaning of this

concept.

In Sansone, two trucking companies hauled sub-base material to a
state public- works highway construction project: from locations
adjacent to and established exc'lﬁéively for the highway project.

The material was purchased by the prime contractor from third

parties pursuant to private .borrow pit agreements. The third

parties -then subcontracted with trucking firms to haul the sub—
base material to the pr03ect.

In analyzing whet’her the truckers employed by the subéontractors
were exempt from prevalllng wage requirements, the Sansone court
quoted exténsively from the decision in H.B. Zachary Company V.

United 'States. (1965) 344 F.2d 352, wherein the federal court

looked to thé United States Secretary of Labor‘’s administrative
interpretations of the Davis-Bacon Act’s exclusion of material

suppliers from statutory coverage. .The Zachary court set forth
three principal cxiteria for the - denomination -of a material
supplier. First, a material supplier must be in the business of

selling supplies to the general public. Second, the plant £from

" .which the material is obtained must not be established specially

for the particular contract. Third, the plant may not be located
at the site of the work. The Zachary court went on to apply the

. material supplier exemption to the truckers in .that case, who were

employed by a subcontractor hired by the general contractor. The
court found that, - since the truckers. in question delivered

material f£rom material suppliers, they performed a function -

independent of the contract comstruction activities and therefore
were not required to be paid prevailing wages. °®

7 MMP states simply that the towboat operator work at issue is performed within
the bridge construction site(s),. which presumably is an argument that it

_constitutes construction under section 1720(a)(1). The parametéers of the
“public work” sites herein have not been described by either party and, as

such, are mnot specifically addréssed herein.

® The Court’s statement that this proposition is “a logical extension of the
congressional intent to exclude employees of materialmen from the coverage of
the Davis-Bacon BAct” indicates prevailing wages need not be paid to any
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The Sansone court also .relied on Green v. Jones (1964) 23 Wis.2d
551, 128 N.W.2d4 1, which. found that Wisconsin prevailing wage law
applies to drivers who haul material to a public works site and
immediately incorporate the material into the project, no- mattexr
whether the material is brought from a general commercial source
or a pit opened solely ‘for the purpose of providing material to
the publi¢ work project. The court stated:

" In the course of determining whether Jones’ employees
were covered under the state’s prevailing wage law the
court made reference to an opinion of the Wisconsin
Attorney General (38 .Ops.Wis.Atty.Gen. 481, 483) which
the court treated as embodying authoritative internal
legislative history of the statute. The court stated
(128 N.W.2d at:® p. 6): ‘In response to specific
questions the opinion elaborated the coverage tests.
If certain materials wére stockpiled at the site, then
coverage. depended upon whether the materials were
.hauled from a commercial pit operating continucusly, in

. which event there would be no coverage, or whether the
materials were hauled from a pit opened solely for the
purpose of supplying materials, in which event therxe
would be coverage. (Fn. omitted.) However, if the
materials hauled were  immediately utilized 'on ° the-.
improvement, . the drivers were covered régardless of the

. source of the material.’ {Id. at 803-804.) .

The Sansone court noted: “Jones’ employees were covered because

under the facts of that. case the materials hauled were dumped oOr-
-spread directly on the roadbed and were immediately used in the

construction of the project. Thus,.the court stated (128 N.W.2d

at p. 7): ‘In the instant case, although the drivers hauled

materials from- both éommercial and ‘ad hog’ pits, such materials

~were immediately distributed over the surface of the roadway. The
drivers’ tasks were functionally related to the - process of

construction.’” Sansone’s adoption- from Jonmes of this second

‘basig is also premised upon the view that prevailing wages should

be paid to truckers whose delivery . of materials becomes “an
integrated aspect of the flow process of construction” and who

" thereby perform work under the [publié¢ woxrk] contract. ®

truckers delivering materials from general use facilities, whether they are

employed by the material . suppliers themselves or by the public works
contractors. ' :

® WNeither Jones nor JSansone found prevailing wages were due to truckers
employed by material ‘suppliers. Under the rationale of Jones, however, adopted
by Sansone, truckers who engage in the .process of pi_.z.blic work cemstruction

through their on-site incorporation of the material they deliver must be paid

-R45




Letter to Behrens & Patino

Re: Public Works Case Nos. 3004-023 & 2003-046
Page 10

Sansone, therefore, establishés two different bases for finding
that on-haul truckers are deemed to be employed on public work
construction. The first basis pertains to the source of the
materials hauled.  On-haul truckers, by whomever employed, who
haul material from material suppliers are not required to be paid

_Prevailing wages because such delivery to a.public works. site is a

function that is performed independently of the contract
construction activities. Conversely, truckers on-hauling materials
from. a source dedicated to the pﬂblic work site would be deemed

employed on a publlc work and require the payment of prevailing
wages .

The second -basis concerns whether the materlal delivered is
immediately incorporated by the truckérs into the public work site
or stockplled for .later re-handling. On-haul truckers who
participate in the immediate incorporation into the public work
site of the material they haul are deemed to be employed on public
work contract and must be paid ;mevalllng wages. - Conversely,
truckers who haul to the public work site material ' that is
stockpiled for later use are not deemed to be employed on public
work and are therefore not required to be paid prevailing wages.

Contrary to the view espoused by MMP, Sansdne does not lead to the
conclusion that all on-haul work ;performed. by employees of a
public works contractor or subcontractor is covered under the
CPWL. For the reasons discussed above, only that on-hauling work
performed by truckers who transport material from 'a . source
dedicated to the public works project to thé public work site
itself, or where the on-haul truckers engage in the immediate
incorporation of the material into the .public works project are

required to be paid prevalllng wages 1

The above dlscuss1on getting forth prevalllng wage obligations for’
trucking under Sansone are equally applicable to water-born

" transportation. Applying these principles to the work at issue in
‘thése cases, only towboat operators who haul materials from

dedicated sites or who are involved in-the immediate incorporation
of materials into the bridge projects are deemed to be employed in

the execution of a publlc work and therefore regquired to bhe paid
prevalllng wages.

prevailing wages. Accordingly, it matters not whether such truckers axe
employed by material suppliers or public works contractors for preva:.l:.ng wage
obligations to attach under- these -circumstances.

1 MMP cites various prior precedential "public works coverage determinations’ in
support of :this argument. . To the extent that any of those determinations are

inconsistent with Sansone as analyzed herein, they or parts of them cannot be
relied upon as a basis for coverage.
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S III. Prevalllng' Wage Entitlement - For Towboat 0perator Work On

The Progects At Issue,

‘A. . The March 28, 2002, Letter Of Former Director Chuck Cake
Is Not A Public Works~COVerage Determination.

Having set forth the conditions: under which tow boat operators are

deemed to be employed on- public work, it must now be addressed
whether the tow boat operators on the projects in gquestion are.

entitled to the payment of: prevalllng wages

On projects in which awarding bodies dlrectly enter into contracts
for public works projects, the date on which the awarding body
advertises for bids determines the contreolling law-for purposes of
public works coverage. The bid advertisement dates £for the
CalTrans projects span from April, 1998, through December, 2001.

The San Diego. progect wags advertised for bid on or about August
15, 2002 . .

The 901nt Loma Decision, which addressed the circumstances under

which towboat operator work for San Diege would require the .

payment of prevailing wages, issued on January 23, ..1998. .. The
Department sent. a copy of the Point Loma Decision to CalTrans on
March 13, 1998. It was desmgnated precedentlal in December, 1998,

.and then de- des1gnated in approximately June, 1999. The index of

precedential determinations required to be kept by the Department
would not have contained the Point Loma Decision after June, 1999.

CalTrans argues that it is entitled to rely on the Point Loma
Decigion from the date of its issuance until March 28, 2002, the
date of the Cake Letter. Certainly, for the CalTrans projects
advertised for bid between January 23, 1998, (the issuance date of
the Point Lowa Decision) and June, 1999, (the date the Point Loma
Decision was de-designated as precedential), it was reascnable for
CalTrans to rely on that decision to determine.whether any-towboat
wdrk required the payment of prevailing wages.

MMP’ s related arguments are essentlally ‘two- fold Flrst it argues

that thé Point Loma Dec¢igion was incorréctly decided based on both
Sansone and subsequent Department precedent interpreting -Sansone

in the context of land-based trucking. We reject this argument’

for the reasons set forth in the discussion above of Greem and
Jones, -the two cases on which Sansone relies.

Second, MMP argues,that the. Point Loma'Decision-is unavailable to
CalTrans Dbecause the Cake - Letter is actually” a public. works
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coverage determination which, by its term,  applied to all pending
projects. For several reasons, the Cake Letter is not a public
works coverage determlnatlon

.On February 1, 2002 Operatlng Englneers wrote to Cake and Maria
‘Robbins of DLSR asklng for a  “project detéermination” and a

“prevalllng wage rate” determination. As the public . works
coverage determinations on the DIR web site show, the Cake Letter
does mnot in form or in content reflect a public works coverage

detexrmination, It does not, as is customary, apply the CPWL to
the facts of a particular project -or type of work and reach a
conclusion regarding public works coverage status. The Cake

Letter did not issue pursuant to 'the law authorizing the Director
to .issue public works coverage determinations.. Nor do Department
files show that any of the required procedures set forth in 8 CCR

§ 16001 {reguest) o6r 8 CCR §  16002.5 -{appeal) for requesting a

coverage determination were followed. In fact, -the September 19,
2002, letter - .from Cake. to Glen,K Streiff, Compliance Officer,

- CalTrans, referenced above, indicates that Cake himself thought he

was issuing only a rate of pay determination, not a public works

. coverage determination. As a rate of pay determination, .the Cake

Letter cannot be. effective for any project bid prior to its

idgsuance, despite the statement that it applies to all pending
projects.

An analysis of CalTrans’ argument that 1t should be able to xely
on the Point Loma Decision for projects bid on or after that
Decision was. de-designated as precedential need not be addressed.

CalTrans’ veliance on that Decision ' after June, 1999, obtains the

same regult. as the- instant determination because they both find
coverage of towboat operation that involves only either hauling

from a dedicated site or where the towboat operators are involved -
in the immediate 1ncorporatlon of the materlals hauled into the’

publlc works gite

REDACTED
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REDACTED

The general prevalllng wage
rateg " first publlshed effective September 1, 2002, remain in

effect foxr all projects bid after that date unless pet::.tloned
pursuant to 'section 1773.4..

Conclusion
In summary,  towboat operators are deemed to be employed on public

work when they hatl materials to. the publ:l.c work site from a

- dedicated source or when they immediately incorporate. materials
into the public works site.

REDACTED

Sincexely, .

thn M. Rea

Acting Director

ot should also be noted that under section 1773.4, an interested party,

including a labor organization such as MMP, could have petitioned the Director
to establish a prevailing wage rate for the towboat operator work in guestion

before the bid submission deadline.. This Department‘s records show neither the
filing nor the granting of any such petition.
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